DOCUMENTS EXPEDITING PROJECT 


83D CONGRESS } 


2d Session f 


STUNT ATS f EXECUTIVE 
SENATE (REPORT No. 5 


UNIVERSAL COPYRIGHT 
CONVENTION 


REPORT 


OF THE 


COMMITTEE ON FOREIGN RELATIONS 


ON 


EXECUTIVE M 


EIGHTY-THIRD CONGRESS 
FIRST SESSION 


wy 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1954 








WILLIAM I 


HON 


HOM! 


TT 


K 


COMMITTEE ON FOREIGN RELATIONS 
ALEXANDER WILEY, W Chai 
EXANDER SMITH, N if WALTER F. GEORGE, Ge 
KE I HICKENLOOPER, lowa THEODORE FRANCIS GREEN 
ANGER, North Dak J. WILLIAM FULBRIGHT, Arka 
R FERGUSON, M JOHN J. SPARKMAN, Alabar 
TAM KNOWLAND. ( GUY M tILLETTE, lowa 
i D. AIKEN, \ HUBERT H. HUMPHREY, M 
R E. CAPEHART, I MIKE MANSFIELD, Mor na 
Ky ( O Vi Ch S 
Cal M. MAR¢ ( 
N. CAHN, ¢ 
M. Ho ( 
yn V. 1 ( 
( ( OoO’'bD A 
SUBCOMMITTEE ON THE UNIVERSAL COPYRIGHT CONVENTION 
BOURKE | HICKENLOOPER, Iowa, Ch 
R E. CAPEHART, lh J. WILLIAM FULBRIGHT, Arkans 
MIKE MANSFIELD, M n 
ALWY V. FREEMAN, ( tant 
M 4 MES, Assistant Cler 











Page 








Fundamental purpose of the conventior | 
Need for a new conve! 2 
Hazards of the present system of protectior 9 
Inadequacy of bilaters reat ipproacl 9 
Deficic eB Aire ( ( | 0 3 
Ohbiections to the Berne Conventio1 
Backgrour Fhe conve ; 
Committee actiol { 
Summary of provisions of the conventio 
\ Formalitic Sul le r the ( the 5 
B Duration of protection 6 
C. Translation rights 7 
D. Other provisior 7 
The three related protocols Q 
Basie principle of the Universal Copyright Convention @ 
lmplementing legislation required by the conventio 9 
Ad interim prote ‘L10 under present law ¢ ffeet of S. 2559 Qo 
The convention is not self-executir 10 
\isso v. Holland proble rvoided 10 
Res rvations o the ce \ t1o 1] 
Support for the conve 1] 
Opposition to the convention and the bill, 8. 2559 12 
Scope of the manufacturing clause 12 
Keconomiec effect of the convention and 8. 2559 on Am«e orkera 13 
Other opposition to the cor vention 14 
The Universal Copyright Convention and Iron Curtain countries 16 
Advantages to the United States from the conventior 18 
Conclusions 18 
ypendix: Text of the Universal Copyright Convention and related proto- 
cols . 20 











83p CONGRESS } SENATE ( Executive Rept. 
9d Session No. 5 


—=— = a ees aes = : = = 


=_, 


THE UNIVERSAL COPYRIGHT CONVENTION OF 1952 


Fripay, JUNE 11, 1954.—Ordered to be printed 


Mr. Hicken.Looper, from the Committee on Foreign Relations, sub- 
mitted the following 


REPORT 


[To accompany Executive M, 83d Cong., Ist session] 


The Committee on Foreign Relations, to whom was referred the 
Universal Copyright Convention of 1952 (Ex. M, 83d Cong., Ist 
sess.) and three related protocols signed at Geneva, Switzerland, 
under date of September 6, 1952, report the convention to the Senate, 
and recommend that its advice and consent to ratification be given at 
an early date. 


1. FUNDAMENTAL PURPOSE OF THE CONVENTION 


The purpose of this convention is to provide a more adequate and 
secure basis than exists at present for copyright protection abroad of 
United States books and periodicals, motion pictures, musical, artistic, 
and similar cultural and scientific creations. Although the United 
States is a party to a complex system of bilateral arrangements dealing 
with the protection of literary property, we have not found it possible 
to join the major international copyright convention, known as the 
Berne convention of September 9, 1886, principally because that 
convention and its Berlin (1908) and Brussels (1948) revisions con- 
tained concepts at variance with our basic philosophy of copyright. 

The Universal Copyright Convention would correct the unsatis- 
factory and burdensome basis upon which American citizens must now 
rely to protect their works from piracy abroad, and at the same time 
simplify their task of obtaining it. Through this new multilateral 
agreement, the United States would also strengthen its affiliation with 
the remainder of the free world in the interchange of ideas, and 
demonstrate its desire to grant protection on a reciprocal basis to the 
citizens of other contracting states. 


#2119 
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9 Neep ror A New ConveENTION 
At the present time American authors and publishers have achieved 
protection for copyrighted materials under a convention—the Berne 
convention—to which the United States is not even a party. Under 
article 6 of that convention a work first published in a member state, 
hether by a national or a nonnational of that state, enjovs both 
n that state and all other memb r countries the nehts granted by 
BB i Col ntior Cour p ople have taken ;: davantace of what has 
become known as this “side doo entrance to Bi rhe, hy t| e devi e Ol 
! nai Coy 7) ( vorks to a Canadian ¢ or sale on th 
| he n th United States phe re sult ol 
| oO! rocedure is » Obtain Lu il cop I h pro 
oni of t] RB : 5 
HA }? I Syl ‘ ( Py | yr 

iti ) r ' i} Is ) 1c! \ i] main 
1) NH 1! yp CHSIONS DA er iced in sponsibl 
' i i \ lla by he Dep nt Of oti hat Lie 
) { i ae . PPropriat ‘LION ( 
ir copyrigh ms with other cow es ona regularized an 
ai DASIS ne we convention 1ts lf provides that its pro- 

{ Ol na be denied where a member state belic ves a nonmember 
1 this case he { nited States fails to protect adequately the authors 
of a Berne Union country And the continued existence on ou 
statutes of the ‘‘manufacturing clause’ (which is discussed below in 
more ce tail as a barrier to copvricht some t] ing long res¢ nted by 


other countries, affords them a plausible ground for closing our present 
one-way avenue. A number of countries have already challenged the 
device of simultaneous distribution as only a ‘‘colourable”’ publication 
which does not satisfy the Berne requirements. Several authorities 
including officials of the Department of State have expressed the 
conviction that withdrawal of the “side door” privilege has been held 
off pending the outcome of consideration by non-Berne countries of 
the present convention. 

I 


1, INADEQUACY OF BILATERAL TREATY APPROACH 


The desirability of joining a multipartite copyright system becomes 
further apparent when the practical obstacles to protection on a 
bilateral basis are examined. The United States has entered into 
some 40 separate bilateral treaties with other governments, which in 
terms enable the United States to extend protection to the nationals 
of the other party upon a finding that we are receiving reciprocal 
treatment from it in each case. It is this outmoded network which 
has been the regularized foundation of our international copyright 
relations 

\part from the complicated administrative arrangements which are 
involved in separate negotiations and a separate Presidential procla- 
mation each time the foreign law is changed, the protection afforded 
to our nationals is ineffective and largely theoretical. To qualify 
under these arrangements an American author must familiarize himself 
with the procedures of 40 different countries and comply with burden- 
some and costly technical requirements which frequently are all out of 
proportion to the advantages which he seeks 
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5. DEFICIENCIES OF THE BUENOS AIRES CONVENTION OF 1910 


The United States is a party to the Buenos Aires Copyright Con- 
vention of 1910 (which requires all other parties thereto to protect 
an eligible work protected in one of them and bearing a notice that 
property rights are reserved). But this ag 
tory so far as worldwide protection is concerned. To begin with, it 
is closed to non-American countries, and the mutual protection which 
it affords is not complete. In Latin American countries administra- 
tive and tariff restrietions curtailine imports of American books and 
periodicals in the national language have undermined it. On the 
other hand, since United States courts have construed the convention 


as not covering mechanical reproduction rights signatories of the 


reement is also unsatisfac- 


convention cannot get royalties from the use of their copyrighted 
music on phonograph records. Some Latin American countries, 
despite the treatv, oblige foreign authors to furnish deposit and filing 


I 


fees. \loreover, to protect foreign music against 1 iuthorized Amer- 
ican recording requires a finding in a Presidential proclamation that 
the composer's country grants mechanical reproducet on rights to 


Americans 

The Buenos Aires convention is therefore not a satisfactory basis 
for protection. An attempt was made to perfect copyright relations 
in the Western Hemisphere in the inter-Ameriean convention of 
1946, which was signed but never ratified by the United States 


6. OBJECTIONS TO THE BERNE CONVENTION 


Although we have seen fit to take advantage of the benefits available 
under the Berne convention, this country has found it impossible to 
subscribe to the convention itself because it embodied concepts at 
variance with principles of American copyright law. These concepts 
involved such matters as the automatic recognition of copyright with- 
out any formalities, the protection of ‘moral’ rights, and the retro- 
activity of copyright protection with respect to works which are al- 
ready in the public domain in the United States. This revival of 
copyright under the retroactivity doctrine would have worked con- 
siderable prejudice to American motion-picture, music, and publishing 
houses. Thus, for example, it might have required an American movie 
producer to start paying royalties to a foreign author for a work which 
had been adapted for the cinema when it was not protected in the 
United States. 

Finally, it was claimed that Berne’s protection of “oral’’ works, such 
as speeches, would have conflicted with article I, section 8 of the Con- 
stitution, which refers only to ‘writings’ as material to be protected. 


7. BACKGROUND OF THE CONVENTION 


Since 1945 when it had become more than apparent that the United 
States would never accept the Berne convention, efforts were increased 
toward finding a new formula which would be acceptable not only 
to the United States and the Berne countries, but to other non-Berne 
countries as well. Preliminary discussions were undertaken in which 
the recognized leaders in the copyright field participated. The Copy- 
right Office, the Department of State, the members of the Copyright 
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Bar, book and music-publishing companies, motion-picture producers, 
learned and scientific groups, and authors and composers all collab- 
orated in preparatory exchanges of views that were carried on for 4 
years. After extensive consultation between experts here and abroad, 
and with their governments, a draft instrument was laid before the 
Inter-Governmental Negotiating Conference held at Geneva in the 
summer of 1952. Prior to its final formulation at Geneva, copyright 
committees of several bar associations gave careful attention to the 
development of the convention, and the final text which was signed 
has been the object of their most careful scrutiny. 

Four leading private copyright lawyers were included in the United 
States delegation to the Geneva Conference. The delegation was 
likewise accompanied by two congressional advisers (Congressmen 
Crumpacker and Bryson) from the Judiciary Committee of the House 
of Representatives. 

The result of this Conference was the text of Executive M, which 
was drafted—in great part through American leadership—so as to 
embody the most acceptable concepts of European and American 
practice. The convention was signed by the United States and 39 
other countries, including several signatories which do not appear in 
Kxecutive M, namely, Belgium, Israel, Japan, and Peru. None of the 
Soviet bloc countries either attended the conference or has manifested 
any interest in the convention since. 


8. COMMITTEE ACTION 


On June 10, 1953, the convention was transmitted to the Senate and 
referred to the Committee on Foreign Relations. It is provided in 
article X of the convention that before the instrument of ratification 
is deposited on behalf of any State, that State must be in a position 
under its domestic law to give effect to the terms of the convention. 
In order to comply with this provision and the additional requirement 
in the same article that each State must adopt such measures as are 
required to insure the convention’s application, a bill (S. 2559) was 
introduced on August 1, 1953, to achieve the appropriate legislative 
changes, and referred to the Committee on the Judiciary. Although 
the scope of the convention is considerably broader than that of the 
implementing legislation, some of the major issues involved are 
common to both. It was therefore agreed between the chairmen of 
the Committee on Foreign Relations and the Committee on the 
Judiciary (Senator Wiley and Senator Langer) that joint hearings 
should be held by the designated subcommittees of these two com- 
mittees, under the chairmanship of Senator Hickenlooper. 

Public hearings were begun on April 7, 1954, with the testimony of 


Thorsten V. Kalijarvi, Deputy Assistant Secretary of State for 


Economic Affairs, Verner W. Clapp, Acting Librarian of Congress, 
Carl F. Oeschle, Deputy Assistant Secretary of Commerce for Do- 
mestic Affairs, and, in turn, by some of the foremost experts of the 
country in the field of copyright. The hearings were concluded on 
the following day. 

The committee considered the convention in executive session on 
May 20, 1954, and voted without objection to report the convention 
to the Senate. 
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9, SUMMARY OF PROVISIONS OF THE CONVENTION 


In the preamble to the convention the parties express their convic- 
tion as to the desirability of a universal copyright system which, with- 
out impairing international systems already in force, will assure in all 
countries protection of literary, scientific, and artistic works; which 
will not only encourage development of works of the human mind, 
but which, by facilitating their dissemination, will increase inter- 
national understanding. 

Article I of the convention sets forth its primary objective and the 
substantive scope of its application. Each state, by its terms, agrees 
to provide for the effective protection of copyright in literary, scientific 
and artistic works, including writings, musical, dramatic and cine- 
matographic works, and paintings, engravings and sculpture. 

Article II proclaims the general principle upon which the conven- 
tion rests, namely, the principle of national treatment. It provides 
that “published works of nationals of any contracting state and 
works first published in that state’’ shall enjoy in the territory of 
every other contracting state the same protection as is accorded by 
such state to works of its own nationals first published therein (par. 1). 
It will be noticed that this provision incorporates a double basis for 
copyright protection, doing homage both to American copyright 
theory (nationality of the author or copyright owner) and the Berne 
or European conception (the place of first publication) 

The standard of national treatment is likewise applied (par. 2) to 
unpublished works. 

Of particular significance is paragraph 3 of this article, under which 
each state, by domestic legislation may assimilate to its own nationals 
any person (i. e., aliens or stateless persons) domiciled in that state. 
This is another example of an express concession to the United States, 
in permitting us to subject those nationals even of other countries 
who are domiciled here to the same legal and formal requirements 
which we impose upon American nationals (17 U.S. C., see. 9). 


A. FORMALITIES UNDER THE CONVENTION 


Article II] is the heart of the convention a a mechanical and 
operational standpoint. It lays down (par. 1) the formalities which 
are to govern the grant of copyright protec Sian Those states which, 
as a condition of copyright, require compliance with certain formalities 
such as deposit, registration, notice, notarial certificates, payment of 
fees, local manufacture or publication, undertake to exempt from 
those formalities works first published elsewhere which bear the 
symbol © and which indicate the copyright proprietor and the year 
of first publication in sufficient prominence to give reasonable notice 
of the claim of copyright. This exemption from local requirements 
is, however, made inapplicable to authors who are nationals of the 
state in which such formalities are imposed. 

Paragraph 2 of article II], in another gesture to the United States, 
permits any state to demand compliance with formalities in respect 
of works first published in its territory, or works of its nationals 
wherever published. In this connection a caveat appears indicated 
with respect to that clause of article I], which says “* * * works first 
published in’’ a state party to the convention shall enjoy in the other 


S. Ex. Rept. 5, 883-2--—2 
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contracting states the same protection which a state grants to works 
of its nationals. The italicized word’ng might prompt the initial 
impression that it applies to works of an American author published 
in a foreign state despite the manufacturing clause. But article ITI 
(par. 2) specifically qualifies the broad phrasing of article IT by recog- 
nizing the right of each contracting state to require observance of 
formalities for the acquisition of copyright in respect of works first 
published in its territory or by its own nationals wherever published; 
As already noted above, article II is designed to lay down the basic 
principle of national treatment upon which the convention reposes. 

Article IIT (par. 3) likewise deals with the matter of enforcing legal 
claims for infringement through judicial action. It permits a con- 
tracting state to require that any person seeking judicial relief must 
comply with the procedural requirements of the local law, but only 
to the extent imposed upon nationals of the state wherein protection 
is sought. Thus the complainant may be required to appear through 
domestic counsel, or to deposit a copy of the work involved in the 
litigation; but the failure to comply with such requirements will not 
affect the validity of the copyright under the convention. With re- 
spect to unpublished works, the convention merely provides under 
paragraph 4 that in each contracting state there shall be legal means 
of protecting without formalities the unpublished works of nationals 
of other contracting states. 

The final paragraph (5) of article III provides that if the law of a 
contracting state recognizes protection for more than one term of 
copyright, and the first term exceeds the minimum period prescribed 
by the convention in article 1V, such state may demand compliance 
with formalities for obtaining copyright protection for the second or 
any subsequent term of copyright, despite the provisions of paragraph 
1 of article IIT. 

B. DURATION OF PROTECTION 


Article IV sets out the principles governing the duration of protec- 
tion of a work. It begins (par. 1) with a statement that the period 
shall be governed by the law of the contracting state in which protec- 
tion is claimed—a reaffirmation of the principle of national treatment. 
But it then proceeds to establish certain minimum periods of protection 
to prevent a state from enacting, through its national law, inadequate 
terms of protection. Paragraph 2 provides that such protection shall 
not be less than the life of the author and 25 vears after his death. 
On the other hand, any state which does not, at the time the conven- 
tion becomes effective for it, compute the period of protection on the 
basis of the author’s life, is allowed to compute the term 


from the date of the first publication of the work, or from its registration prior to 


publication, as the case may be, provided the term of protection shall not be less 


than 25 years from the date of first publication or from its registration prior to 


publication, as the case may be. 

Moreover, any state which has limited the protection provided for 
certain classes of works to a period computed from the first publication 
of the work is allowed under the convention to maintain the exceptions 
and even extend them to other classes of works (art. 1V, par. 2). The 
term of protection applicable to these classes of works is fixed by the 
convention at the minimum of 25 years from the date of first publica- 
tion. This particular variation was a concession to many of the Berne 
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convention countries in which special classes of work such as anony- 
mous works and official publications are protected for a specifie term 
of years, computed from the date of first publication. 

The duration periods set by paragraph 2 do not apply to photo- 
graphic works or applied art which are handled on a separate basis 
for those states which grant such protection for short periods. 

The remainder of article IV develops a number of formulas to 
reconcile differences in the period of copyright protection granted by 
the United States and the Berne countries, and in the application of 
such periods of protection to (a) works of nationals of noncontracting 
states, and (b) works simultaneously published in two or more states. 

So far as the statutory law of the United States is concerned, the 
duration provisions present no problem inasmuch as the period of 
protection granted by our law comprises two successive terms (an 
original and a renewal) of 28 years each. But if the author fails to 
maintain protection by renewal for the second term, other contracting 
states need not protect the work beyond the period of protection in the 
United States. 

C. TRANSLATION RIGHTS 


Article V deals with the complicated and all-important problem of 

translation rights, without which the principal benefits of foreign copy- 
right protection would be absent. Paragraph 1 specifically affirms 
that 
Copyright shall include the exclusive right of the author to * * * authorize the 
making and publication of translations. 
But this exclusive control lasts for only 7 years from the date the work 
is first published. Thereafter, if no authorized translation has 
appeared in the national language of a member state, or such transla- 
tions are out of print, any national of a contracting state may obtain 
from its competent authority a nonexclusive, nontransferable license 
to translate the work into his national language. 

This ‘‘compulsory license” is only to be granted after the future 

licensee has complied with certain formalities establishing an unsuc- 
cessful attempt to contact the author or secure his permission. But 
when it has been granted, the convention protects the author or 
proprietor by requiring (in art. V, par. 2) that 
due provision shall be made by domestic legislation to assure to the owner of the 
right of translation a compensation which is just and conforms to international 
standards, to assure payment and transmittal of such compensation, and to assure 
a correct translation of the work. 
The published copies of the translation may be imported for sale in 
the territory of any other contracting state only if the translation is 
in one of the national languages of that state, and its domestic law 
(a) provides for licenses of this kind, and (6) does not prohibit such 
importation and sale. Otherwise such importations are governed by 
the domestic law of the state in question. The original title and the 
author’s name must be printed on all copies. Finally, no license can 
be granted if the author has withdrawn al! copies of the work from 
circulation. 


D. OTHER PROVISIONS 


Article VI defines “publication” as used in the convention as the— 


reproduction in tangible form and the general distributicn to the public of copies 
of a work from which it can be read or otherwise visually perceived. 
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Article VII categorically repudiates the Berne concept of retro- 
activity by stipulating that the convention does not apply to works 
which are permanently in the public domain in the member state 
where protection is claimed. 

Articles VIII and IX are formal provisions relating to accession to 
and ratification of the convention. Under article [X the document 
is to come into force 
three months after the deposit of twelve instruments of ratification, acceptance 
or accession, amcng which there shall be those of four States which are not 
members of the Internatior.al Union for the Protection of Literary end Artistic 
Works. 

Article X contains two provisions which render the convention 
non-self-executing. Not only does every state undertake to adopt, 
in accordance with its constitution, those measures necessary to 
insure application of the convention in its territory; but each state 
must be in a position under its domestic law to give such effect at the 
time its instrument of ratification is deposited. 

Articles XI to XVI cover a variety of procedural matters bearing 
upon future revision of the convention, denunciation, the settlement of 
disputes concerning interpretation and application of its provisions, 
and authentic language versions of the convention. 

Articles XVII to XIX, inclusive, provide that existing multilateral 
or bilateral conventions or arrangements on copyright are not 
abrogated by this convention, and contain a formula for reconciling or 
harmonizing its provisions with the other instruments. 

Finally, article XX expressly declares that reservations to the con- 
vention shall not be pe ‘rmitted, an unusual provision which responds 
to the nature of the subject matter as embodied in what is designed to 
be a universal instrument. 


Tue Turere Revatep PRoTocoLs 


Protocols 1 and 2, which are annexed to the convention, extend its 
protection to the works of stateless persons and refugees who habitually 
reside in a member state, and to works published for the first time by 
the United Nations, its specialized agencies, or the Organization of 
American States. Protocol 3 permits any state to give notice, upon 
depositing its instrument of ratification, acceptance, or accession, 
that such instrument shall not take effect until any other state named 
in such notification shall have deposited its instrument. 


11. Bastc PRINCIPLE OF THE UNIVERSAL CopyrRIGHT CONVENTION 


In general, the Universal Copyright Convention rests on the prin- 
ciple of national treatment, that is, the protection afforded to literary, 
scientific, and artistic works of the nationals of contracting states 
must be no less effective than that granted to works of nationals 
of the state in which protection is sought. The convention has 
obviously been drafted to facilitate its acceptance by the United 
States with a minimum of changes in our domestic law. It does not 
seek to eliminate differences in copyright theory and practice which 
exist throughout the world, or to harmonize national laws or set unat- 
tainable standards. It recognizes existing differences and provides a 
realistic “bridge” between the European and American system of 
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protection. Since it does not have retroactive effect, nor err on the 
other counts (protection of moral rights, automatic copyright without 
formalities, and so on) which rendered the Berne convention incom- 
patible with American copyright law, it avoids the objections which 
have hitherto inhibited the United States from associating itself with 
an effective international system. 


12. IMPLEMENTING LEGISLATION REQUIRED BY THE CONVENTION 


The principal changes which are required in our copyright law to 

give effect to the convention, and which will be achieved with the 
passage of S. 2559, involve the addition of a new subsection (ec) to 
section 9 of title 17 of the United States Code, extending copyright 
to foreign authors or copyright proprietors, and to works first pub- 
lished in foreign states. Such works, under subsection (c) would then 
be exempted from a number of requirements or conditions to obtain- 
ing copyright privileges in the United States. Among these exemp- 
tions are the requirement that a foreign state or nation must grant 
to United States citizens mechanical reproduction rights similar to 
those specified in section 1 (e) of title 17 of the code; the obligatory 
deposit of copies (sec. 13); and the prohibitions of section 107 against 
importation into the United States, while American copyright in a 
book exists, of copies manufactured abroad—to the extent that such 
probibitions are related to the manufacturing clause. The require- 
ment of manufacture within the United States of English language 
books and periodicals of foreign origin as a prerequisite to obtaining 
copyright in the United States (title 17, U.S. C., sec. 16) would like- 
wise be eliminated. 

The provisions of section 19 of title 17, concerning the notice of 
copyright ownership which an author must insert in his work to claim 
copyright (pursuant to sec. 10), would be modified under the con- 
vention and the implementing legislation (sec. 9) so as to permit the 
author or publisher to utilize the symbol “C” in a circle (©), as an 
alternative to the statutory notice of copyright presently compulsory 
on all authors seeking protection under American law. This change 
is purely formalistic, again to simplify requirements for copyright 
protection. 

Finally, the right of the Register of Copyrights (seldom if ever 
exercised) to void a copyright in a foreign work for failure to make the 
required deposit of the work, after demand, is abolished. 

All these changes, it must be emphasized, are required only with 
respect to nonresident aliens whose works are first published outside 
the United States. 


13. Ap Interim Protection UNDER PRESENT Law: Tue Errecr op 
S. 2559 


As the law is now written, title 17, section 16, of the United States 
Code renders the “‘manufacturing clause” inapplicable to up to 1,500 
copies of books or periodicals “of foreign origin, in the English lan- 
guage,” if after ad interim registration they are imported within 5 
years from the date of first publication in a foreign country. The 


purpose of this particular qualification of the clause (of 1949 origin) 
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was to enable a foreign author to test the market to determine whether 
it would be economically justifiable to print a run in the United States. 
If he did not do so within the 5-year period, copyright in the work 
would be barred to him in this country. 

But this ad interim protection under the statute has not applied 
heretofore to American authors whose works are first’ published 
abroad. S. 2559 would extend the privilege to them as well as to 
foreign writers, although nothing in the convention so requires. The 
committee is informed that this additional change in the manufactur- 
ing clause has been included at this time because it was felt that 
American citizens are being unfairly discriminated against in the 
matter of ad interim copyright. The change is, moreover, unobjec- 
tionable to the printing trades unions since it may encourage domestic 
production after the market has been tested; while the permissible 
import figure is too small to be of concern. 


THe ConventTION Is Not Seur-EXeEcutTINnG 


As already noted, because it is required under article X that each 
state must be in a position under its domestic law to give effect to 
the convention at the time it deposits its instrument of ratification, 
the necessary action to camel this result must first be taken by 
each state. The convention, therefore, is not self-executing, but in 
terms requires implementing legislation before adherence to it can be 
perfected. On the other hand, the implementing legislation which 
makes the necessary changes in our copyright law (S. 2559) provides 
expressly (sec. 4) that the legislation will not take effect prior to the 
coming into force of the new convention. Neither the convention nor 
the legislation can become effective without the other. 


15. Missourt v. HoLLAND PRoBLEM AVOIDED 


It is apparent from this summary of article X that no constitutional 
issue such as that involved in Senate Joint Resolution 1 (83d Cong., 
Ist sess.), concerning the treaty power (the Bricker amendment), is 
presented by the Universal Copyright Convention. The legislation 
to be enacted falls squarely within the purview of a specific grant of 
authority to the Congress. Article I, section 8, of the United States 
Constitution provides: 

The Congress shall have Power * * * to promote the Progress of Science 

and useful Arts, by securing for limited Times to Authors * * * the exclusive 
right to their respective Writings. 
Pursuant to this grant Congress has enacted laws governing the con- 
ditions under which copyright may be obtained and enforced (title 17, 
U.S. C., act of July 30, 1947). The measures contem plated by S. 
2559 constitute ame nding legislation which the Congress could prop- 
erly pass at any time, with or without the convention in question. 
This aspect of the Missouri v. Holland (252 U.S. 416, 1920) issue, 
therefore, is not involved. There is no doubt whatsoever that the 
required legislation would be valid in the absence of treaty. Put 
somewhat differently, the convention in no way purports to enlarge 
the constitutional area of Federal activity. 
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RESERVATIONS TO THE CONVENTION 


It has been noted above that under article XX of the convention 
no reservations can be made to qualify the ratification of the parties. 
The United States and all the other signatories or adherents either 
take the whole convention, or nothing. This somewhat unusual 
limitation is not something which was pressed upon an unwilling 
American delegation to deprive the United States Government of 
freedom of action in determining whether to accept or reject the con- 
vention. On the contrary, its inclusion was inserted at the insistence 
of the United States de legation, whose members were put on notice 
that some of the other governments might wish to enter reservations 
with respect to t -anslation rights. These rights are of great value 
to the author of an English work; and testimony before the committee 
confirmed that our delegation would not have had any interest in 
signing the convention without them. 

On the other hand, in a convention that seeks to establish a system 
of universal application, as consistent as possible with the divergent 
theories of copyright prevailing in different parts of the world, i 
would defeat one of the primary objectives of the treaty to permit the 
protection which it gives to be hedged about and qualified as each 
country’s interests seemed to require. It is for such reasons that only 
the bare essentials, the absolute minimum which would be acceptable 
to all countries, were included. 


17. SUPPORT FOR THE CONVENTION 


The committee has been impressed with the uniformity of opinion 
which prevails in professional circles in support of the Universal 
Copyright Convention. From the purely copyright standpoint ap- 
proval for the convention is overwhelming. The volume of corre- 
spondence received by the committee from authors, playwrights, 
composers, publishing companies, library associations, Catholic, 
Protestant, and Christian Science publication societies, music com- 
panies, radio and television organizations, photographers’ associations, 
and motion-picture companies is an impressive measure of the wide- 
spread conviction that this convention is necessary and desirable. It 
has the endorsement of virtually the entire organized Copyright Bar, 
including the respective committees on copyright of the American 
Patent Law Association, the Federal Bar Association of New York, 
New Jersey, and Connecticut, the Association of the Bar of the City 
of New York, the Los Angeles Copvright Society, the Patent Law 
Association of Chicago, and both the section of patent, trade-mark, 
and copyright law and the section of international and comparative 
law of the American Bar Association. Upon joint motion of these 
two sections, the house of delegates of the American Bar Association 
on March 8, 1954, adopted a resolution endorsing ratification of the 
convention and the legislation designed to implement it. 

Even such opposition as has been manife sted to the committee on 
behalf of the interested trades unions is directed rather to the proposed 
change in the manufacturing clause effected by the implementing 
legislation than to the provisions of the convention itself. 








12 THE UNIVERSAL COPYRIGHT CONVENTION OF 1952 


18. OPPOSITION TO THE CONVENTION AND THE BILL, 5. 2559 


This opposition to the provisions requiring a change in the manufac- 
turing clause comes primarily from the typographical and other unions 
afliliated with the International Allied Printing Trades Association. 
Although the committee carefully explored the basis for their appre- 
hensions, a searching appraisal of all the available evidence presented 
to the committee failed to disclose that either the interests of American 
labor or the economy of the book-manufacturing industry would be 
prejudiced by the limited modification of the manufacturing clause 
contemplated in the convention and in 8. 2559. ‘The American Book 
Manufacturers Institute, which had traditionally opposed any change 
in the scope of the manufacturing clause, and whose interests presum- 
ably are identical with those of the printing trades unions, reversed 
its former position during the hearings before the House Judiciary 
Subcommittee on identical bills, H. R. 6616 and H. R. 6670 (March 17, 
1954), and advised that subcommittee, as well as the Senate Com- 
mittee on Foreign Relations, that it is now in favor of both the con- 
vention and the implementing legislation. 

Correspondence from various unions opposing the convention and 
the legislation reflects something of a misunderstanding on their part 
as to just what is required under the convention to modify the manu- 
facturing clause. As already indicated, that clause, originally enacted 
in 1891 (26 Stat. 1107), bars copyright to all books or periodicals in 
the English language which are not printed from type set within the 
limits of the United States. In its present form it therefore applies 
to all foreign authors and, of course, American citizens and aliens domi- 
ciled in the United States. 

The proposed change applies only to the work of foreign authors. 
It does not touch the works of American authors or of aliens residing 
here, It will not, therefore, open the door to American manufacturers 
to replace manufacturing facilities in the United States by purportedly 
cheaper facilities elsewhere. 

Krom testimony presented in behalf of the employee gTOUpS OpPpos- 
ing the legislation, it appears that their apprehensions are based less 
upon the probable consequences of the slight modification of the 
clause required to give effect to the convention than upon the fear 
that this is the first step to an eventual elimination of the clause 
altogether. The committee perceives no ground for any apprehen- 
sions of this kind and considers that any possible theoretical dis- 
advantage therefrom is more than outweighed by the numerous and 
unquestionable benefits inuring to the United States and its people 
from our acceptance of the convention, There is, moreover, some 
indication that because of the protection of er rican authors’ copy- 
rights against infringement abroad a venting the piracy which could 
compete with our own public ations in foreign countries—American 
manufacturing may indeed gain ‘ante > the possibility of increased 
exports, which benefits will, of course, directly accrue to workers in 
the ieebeiliess. 


19. Score or THE MaNuracrurING CLAUSE 


The manufacturing clause now on the statute books (title 17, 
U.S. C., see. 16) deals only with books and periodic: als. It is in- 
applicable to such items as sheet music, plays, maps, art reproductions, 
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and the like. On the other hand, its bar is a bar only to obtaining 
copyright. It is not a bar to importation. And since periodicals, 
other than piratical copies, may be imported freely (17 U.S. C., see. 
107), the manufacturing clause as a practical matter serves primarily 
as an inhibition upon book importation. 

Nor does the existence of this clause afford any protection against 
foreign publication of the classics, such as the Bible or other works 
already in the public domain. Yet the evidence before the committee 
indicates that these works are not competitive with American pro- 
duction and the efficiency of American methods. 

Only 5 percent of Bible production in this country represents im- 
ports. It and other classical works are not printed and published 
abroad as might be expected if foreign production methods were more 
economical. ‘There is, moreover, no tariff on Bibles. If, therefore, 
works which do not now have the protection of the manufacturing 
clause (which operates as a bar to obtaining copyright) because they 
are already in the public domain, are not produced in foreign countries 
for distribution in the United States the inference would seem to be 
inescapable that removal of the manufacturing clause bar in the 
limited area to be affected would not materially change the situation 
one way or another. 

This conclusion is substantiated by evidence presented to the com- 
mittee on the effects which S. 2559 might have on the domestie book 
manufacturing business and the position of workers in that industry. 


20. Economic Errecr OF THE CONVENTION AND S. 2559 on 
AMERICAN WORKERS 


An analysis of the maximum potential effect upon employees in the 
book-publishing industry which could be attributed to the contem- 
plated change in the manufacturing clause was submitted to the com- 
mittee by an economic consultant for the American Book Publishers 
Council. The —- tended to establish that, even if the entire 
segment of book publication involved were to be wiped out because 
of the injurious impact of competition from foreign manufacture, 
not more than 200 workmen would be affected. ‘This estimate was 
related to the following data: 

Book manufacturing constitutes 20 percent of the total printing 
industry in the United States. The segment of book production which 
could be penetrated by raising the manufacturing bar to copyright 
for foreign works in English amounts to about 10 percent of the book 
production or 2 percent of the entire printing industry. Of a total 
number of some 470,000 workers in that industry, 40,000, or less than 
10 percent of those in the printing trades are employed on books. 
The analysis referred to above estims ites that if as high as Re percent 
(a generous figure related to the fact that runs of over 2,500 copies 
can be produc ‘ed more advantageously in the United States than abroad) 
of foreign authors ppmiaig here shifted over to foreign manufacture, 
a maximum of one-half of 1 percent of workers in the industry—not 
more than 200 individuals—would be prejudiced. 

On the other hand, not only was this feared impact seriously doubted 
in view of the demonstrated ability of United States equipment to 
meet foreign competition and to defeat it in large printing runs, but 
from other testimony adduced before the committee it appears that 








14 THE UNIVERSAL COPYRIGHT CONVENTION OF 1952 


this maximum risk of 200 jobs would be more than absorbed by the 
normal expansion which has taken place every year in the industry. 

Although representatives of the interested unions were given ample 
opportunity to comment upon and refute the figures supported above, 
they failed to do so. The record therefore contains no evidence to 
the contrary. In view of the extremely limited scope of the proposed 
change in the clause and the unrefuted evidence bearing upon its 
economic consequences, there appears to be no substantial basis for 
the contention that the interests of the American worker are in immi- 
nent peril. This view, it should be noted, is shared by the Congress 
of Industrial Organizations which, in a statement submitted to the 
committee on April 14, 1954, in support of S. 2559, declared: 

After examining all of the economic arguments that appear to be involved in 
the consideration of this issue, it is the viewpoint of the CIO that there is no 
legitimate interest of American workers which is sufficiently threatened to justify 
any hesitation to proceed with this proposed legislation and secure for this Nation 

d other nations the great benefit which enactment of this proposed bill and of 
the Universa! Copyright Convention would achieve. 

Similar findings are contained in a report on the effect of the 
Reed-Crumpacker bills (H. R. 6616 and H. R. 6670, which are iden- 
tical with S. 2559) prepared on April 8, 1954, by the Legislative 
Reference Service of the Library of Congress at the request of the 
chairman of the House Judiciary Committee. That report, after 
analyzing the volume of imports in relation to the class of books most 
likely to be vulnerable to the new legislation, concludes that its 
effects will be ne cligcibl ; 

lestimony presented to the committee by the Deputy Assistant 
Secretary of Commerce, Carl F. Oeschle, on the basis of statistics 
compiled by his De partme nt, confirms that any possibility of harmful 
competition should be more than offset by the benefits from increased 


exports. Apart from the proven ability of American industry to 
ie 8 te with foreign manufacture where large editions favor mass 
ethods, such factors as closeness of source of supply, minimum 


shipping delavs, and more advantageous facilities for local book dis- 
ribution combine to make manufacture in the United States more 
desirable despite wage differentials. 


21. OrHER OPppositION TO THE CONVENTION 


In addition to the apprehensions voiced by printing trades unions 
and which have been considered above, several other charges have been 


made against the convention. It had been objected in some quarters 
that the motion-picture industry would suffer serious prejudice from 
acceptance of the convention by the United States. Thus, it was 


wsst os that = convention does not protect acoustic works such as 
the sound tracks of motion pictures; that it would achieve a form of 
retroactive validation of works which are now in the public domain; 
that there is no protection for unpublished works in the United 
States, and that the convention further harms the motion-picture 
industry by reducing the duration and extent of the protection which 
\merican producers now enjoy in several countries under existing 
aaa 
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Testimony before the committee during the hearings and statements 
received thereafter from spokesmen on behalf of numerous other 
motion-picture companies do not bear out these claims. To begin 
with, - cannot ignore the very real benefit that is afforded to the 
industry by the fact that mere first publication of a motion picture 
with the usual copyright notice ensures automatic recognition of eopy- 
right in all other countries which accept the instrument. Cinemato- 
graphic works are among those expressly protected by the convention. 

The committee considers that under the convention the standard of 
protection for motion pictures is identical with that postulated for 
other literary and artistic works. In particular, the obligation of 
article Il to provide national treatment, when read in conjunction 
with the undertaking in article | to furnish adequate protection for 
“cinematographic works,’ covers all types of motion pictures to the 
extent that such protection is accorded by a contracting state to the 
“cinematographic works” of its own pationals. Moreover, the 
protecting coverage clearly embraces not only the older, silent types 
of — pictures with the oe and dialogue printed on the 
film, but also sound motion pictures including the integrated sound- 
track portions thereof. ‘To attribute aa other meaning to the quoted 
words, as used at t the time of the signing of the Universal Copyright 
Convention in 1952, would be most unrealistic. It cannot be assumed, 
in the absence of evidence, that the conferees at Geneva intended 
ignore the form in which motion pictures are commonly produced. 

These conclusions are persuasively supported by a recent interpre- 
tative opinion of -_ interim Inter-Governmental Copyright Com- 


mittee, convened in pursuance of a resolution adopted by the Confer- 
ence at Geneva, on which this pre cise prob lem was submitted during a 
meeting in Paris last May.' The oj pinion makes it abundantly — 


that nothing in the present convention will result in the loss of any 
protection for the integrated sound portion of a motion picture whi h 
it now enjoys. It may be observed in passing that the contrary view 





1 The unanimous findings of the interim Inter-Governmental Copyright Committee were set forth in a 
letter dated May 20, 1954, from Prof. H Puget, the Com ee's eply ) nquiry from 
Mr. Luther Evans, the Director-General of the United Nations I cat . tific and Cultural Organ- 
ization. The text of Professor Puget’s letter s off I t 
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“In submitting the foregoing, the members of the Interim Committee have requested me to state tha 
their comments should not be construed n official interpre i t convention, whic hey do not 
consider within their competence, but rather their res} é ine luals experienced in copyright and 
participants in the development of the Universal Copyright Convention, to yor equest for their advice 
and comments 

“The members of the Committee, who have read and unani usly approved this statement, are Messr 

olla, Fernandes Del Castillo, Clarke, Fisher, Pennetta, and Puget 


“Yours very truly, 
“HENRI PUGET.” 
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was expressly repudiated in a report overwhelmingly approved by the 
patent, trade-mark, and copyright law section of the American Bar 
Association at its annual meeting in Boston during August 1953. 

Nor is there any basis for the fear that the convention threatens 
the term of copyright for motion pictures. As pointed out in this 
report, the convention, except for certain minimum periods, refers the 
matter of duration of copyright to the substantive law of the member 
nations, which remain free to change it as they see fit. This is an 
advantage, not a defect. Such is likewise the legal situation with 
respect to unpublished works, which the convention requires each state 
to protect; as to the extent of protection, the copy right owner is again 
referred to the national law of the state in which protection is sought. 
Still less does the convention purport to modify the laws of some 
Spanish-speaking countries under which, if copyright registration is 
not effected within a specified period, the work falls temporarily into 
the public domain, subject to the restoration of copyright protection 
upon compliance with registration formalities during a later period. 
This situation is recognized by the convention which properly makes no 
attempt to change it. 

In short, it appears that these complaints against the document seem 
to be directed more to conditions in our own and foreign substantive 
law than to the positive accomplishments of the convention. To seek 
to cure these conditions by provisions in the instrument would have 
involved a controversial and unsatisfactory attempt to change do- 
mestic law by treaty, which the United States delegation was unwilling 
to do 

The committee’s estimate of the objections discussed above is 
further confirmed by a communication received from representatives 
of the motion-picture companies in question shortly before submission 
of this report to the Senate. In a letter dated June 8, 1954, these 
companies voiced their desire to withdraw any objections previously 
filed, and expressed their satisfaction that ‘“‘the present United States 
copyright law protects the sound and other parts of a motion picture 
as a unified whole.” (For the text of this letter see Senate hearings 
on Executive M, the Universal Copyright Convention and Implement- 
ing Legislation, 1954.) 


292. Tur UniversaAL Copyrrigut CONVENTION AND IRON CURTAIN 
CouUNTRIES 


It has also been asserted that the convention will afford an oppor- 
tunity to the Soviet Union and other Iron Curtain countries to secure 
copyright protection for works of their citizens, in the United States, 
whereas American works will not receive reciprocal protection in 
those countries. As a result, it is contended, American dollars will 
find their way into the U.S. 5S. R. and its satellites from the use of 
Russian works here. Soviet citizens, moreover, will have the right to 
forbid or control the use of their works in the United States, without 
corresponding benefits for Americans in the Soviet areas. 

Viewed realistically, Soviet policy would seem to be mere concerned 
with encouraging widespread dissemination of the published works of 
its subjects than with achieving restrictions upon that use. In any 
event, the question of dollar gain realized from sales or infringement 
actions appears to fall within the province of currency control measures, 
not copyright protection. 
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It may be conceded that, if a national of an Iron Curtain country 
were to publish his work first in a member country of the Universal 
Copyright Convention with appropriate copyright notice, the United 
States as well as the other parties would be obligated to give it pro- 
tection under article II, paragraph 1, of the convention. This is 
precisely the state of affairs which has existed for so many vears 
under the Berne convention, and which enabled our own citizens to 
secure protection through the “side door.’’ The United States is 
hardly in a strong position to complain of a practice its own citizens 
have | corm ty from for 50 years. On the other hand, the nationals of 
Iron Curtain countries have always enjoyed protection in the United 
States under the common i aw for their unpublished works, even though 
no corresponding rights were enjoyed by American nationals in those 
areas. 

The line of argument that the convention could confer substantial 
benefits upon the Soviet Union ignores. several other considerations 
which reduce its force. To begin with it is doubtful whether the 
Soviet Union would have any need for a “side door’ entrance to 
encourage the adverse consequences predicted. Because the United 
States enjoys a reciprocal copyright relationship with France and 
Italy, it has long been an easy matter for a French or Italian Com- 
munist publisher to issue a translation of some Russian propaganda 
in either of these languages, and to achieve protection for it by apply- 
ing the prescribed copyright notice. A French Communist translator 
would not be denied protection here because he was a Communist 
even if the fruit of his labor wound up in the Soviet Union. 

Yet this devious technique need not be followed ‘or Communist 
literature to be protected in this country. Our own statutes provide 
a more direct procedure. For example, books issued by the official 
publishing house of the Communist Party in the United States, such 
as English language translations of works by Russian party leaders, 
have been registered for copyright here. 

® The crux of the problem, of course, is the principle of article IT, 
ceeine 1, that “works first published” in a contracting state shall 
enjoy protection in the other states. It is this phrasing which makes 
it possible for states not parties to the convention to benefit from it. 
But without such phrasing there would be no possibility of an inter- 
national agreement. The principle of place of publication is not only 
one of the cornerstones of E uropean copyright law, but even now is 
the basis of existing international protection of American works. 

The committee notes that at the annual meeting of the American 
Bar Association last year the point here discussed was considered by 
the committee on international copyright, and dismissed as a “calcu- 
lated risk” in a unanimous report of its 15 members. 

To the committee it appears that any such theorized prejudice to 
the national interest of the United States is somewhat remote and 
unsubstantial in the light of the facts considered above. In any 
event, an objective appraisal of the convention’s desirability can only 
be made with a proper regard for all factors involved, and by measur- 
ing what the United States concedes against the benefits to be ob- 
tained by our own citizens from the sale of their copyrighted works 
abroad. 
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23. ADVANTAGES TO THE UNITED STATES FROM THE CONVENTION 


Although the convention requires the United States to make some 
concessions in its own copyright legislation, important advantages will 
accrue to the United States. To begin with, it will no longer be neces- 
sary for American authors and publishers to rely on the device of 
simultaneous (and, it is alleged, colorable) publication in a Berne 
convention country to insure copyright protection abroad. The ever- 
present apprehension that this avenue might be closed to us as a non- 
Berne party, or because of narrowing interpretations by foreign courts 
as to what constitutes “publication” for the purpose of taking ad- 
vantage of a convention to which we are not a party, would disappear. 
More directly, the United States would receive a specific quid pro quo 
from every other party to the convention, through improved protec- 
tion of the literary and artistic property of all American creators and 
users of copyrighted materials. Authorship as such is safeguarded, 
and the expression of views of our citizens protected against illegit- 
imate use through mistranslation and misquotation. At the same 
time our existing and continually expanding market for books 
and other materials would be strengthened. 

In this connection two things must be kept in mind. The first is 
that without the change in the manufacturing clause to protect foreign 
authors, no convention at all is possible. Our own people suffer as a 
consequence. The second is that important concessions were made 
to us at Geneva by other countries, particularly the United Kingdom 
and its dominions, relative to the requirement of simultaneous publi- 
cation, and by less advanced countries in the matter of other formali- 
ties and translation rights, such as have already been discussed in this 
report. 

24. CONCLUSIONS 


It is the committee’s opinion that those who contributed to the 
preparation during its many phases of what evolved into the final 
draft of the convention are to be commended for the care and skill 
that have been taken in the design of this document. From their 
efforts an instrument has been created which, so it seems to the com- 
mittee, successiully surmounts the obstacles which previously had 
impeded the United States from participating in an effective multi- 
partite system for the protection of literary, artistic, and scientific 
property. 

Some difference of opinion may exist as to whether the precise 
language of each and every provision has been or could have been 
worded so as to avoid uncertainties from developing in its interpreta- 
tion and application by the courts of all the states parties to the con- 
vention. Such differences are inevitable in any legal document. 

Given the diverse basic conceptions of copyright competing in the 
world’s cultural areas, the Universal Copyright Convention strikes 
an admirable balance which works injury to none of them. By leav- 
ing our own legal philosophy of copyright intact, except for such 
minor changes as have been noted in this report, it permits the 
United States to join with the other nations of the free world in a 
recognition of spiritual values which, to the intellectual leaders of 
other countries, particularly in Western Europe, we may appear to 
have neglected. We thereby will eliminate at one stroke the irrita- 
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tion and resentments of over a century and a half at our discrimina- 
tion against foreigners in this field. This should contribute sub- 
stantially to both our general and our cultural relations with other 
nations. 

As a practical consequence, moreover, the regularizing and im- 
proving of our copyright relations with those free world countries 
bordering on the Soviet Union—some of whom have remained out- 
side the Berne Union—would be of especial value in stimulating the 
flow of books and other educational media to them from the rest of 
the free world. Thus the convention could strengthen our effort in 
the cold war in counteracting the flo’y of Communist propaganda. 

For these reasons, the Committee on Foreign Relations urges the 
Senate to give its advice and consent to the ratification of this 
convention. 








APPENDIX 





UNIVERSAL COPYRIGHT CONVENTION 


The Contracting States, 

Moved by the desire to assure in all countries copyright protection of 
literary, scientific, and artistic works, 

Convineed that a system of copyright protection appropriate to all nations 
of the world and expressed in a universal convention, additional to, and 
without impairing international systems already in force, will ensure respect 
for the rights of the individual and encourage the development of literature, 
the sciences and the arts, 

Persuaded that such a universal copyright system will facilitate a wider 
dissemination of works of the human mind and increase international under- 
standing, 

Have agreed as follows 
ARTICLE I 


Kach Contracting State undertakes to provide for the adequate and effective 
protection of the rights of authors and other copyright proprietors in literary, 
scientific, and artistic works, including writings, musical, dramatic, and cine- 
matographie works, and paintings, engravings, and sculpture. 


ARTICL# II 


1. Published works of nationals of any Contracting State and works first pub- 
lished in that State shall enjoy in each other Contracting State the same protection 
as that other State accords to works of its nationals first published in its own 
territory. 

2. Unpublished works of nationals of each Contracting State shall enjoy in 
each other Contracting State the same protection as that other State accords to 
unpublished works of its own nationals. 

3. For the purpose of this Convention any Contracting State may, by domestic 
legislation, assimilate to its own nationals any person domiciled in that State. 


ARTICLE III 


1. Any Contracting State which, under its domestic law, requires as a condi- 
tion of copyright, compliance with formalities such as deposit, registration, notice, 
notarial certificates, payment of fees or manufacture or publication in that Con- 
tracting State, shall regard these requirements as satisfied with respect to all 
works protected in accordance with this Convention and first published outside 
its territory and the author of which is not one of its nationals, if from the time 
of the first publication all the copies of the work published with the authority of 
the author or other copyright proprietor bear the symbol © accompanied by the 
name of the copyright proprietor and the year of first publication placed in 
such manner and location a give reasonable notice of claim of copyright 
2. The provisions of paragraph 1 of this article shall not preclude any Con- 
tracting State from requiring formalities or other conditions for the acquisition 
and enjoyment of copyright in respect of works first published in its territory 
or works of its nationals wherever published. 

3. The provisions of paragraph 1 of this article shall not preclude any Con- 
tracting State from providing that a person seeking judicial relief must, in bring- 
ing the action, comply with precedural requirements, such as that the com- 
plainant must appear through domestic counsel or that the complainant must 
deposit with the court or an administrative office, or both, a copy of the work 
involved in the litigation; provided that failure to comply with such requirements 


shall not affect the validity of the copyright, nor shall any such requirement be 


20 








THE UNIVERSAL COPYRIGHT CONVENTION OF 1952 21 


— 


imposed upon a national of another Contracting State if such requirement is 
not imposed on nationals of the State in which protection is claimed 

4. In each Contracting State there shall be legal means of protecting without 
formalities the unpublished works of nationals of other Contracting States. 

5. If a Contracting State grants protection for more than one term of copyright 
and the first term is for a period longer than one of the minimum periods pre- 
scribed in article 1V, such State shall not be required to comply with the provi- 
sions of paragraph 1 of this article III in respect of the second or any subsequent 
term of copyright. 

ARTICLE IV 


The duration of protection of a work shall be governed, in accordance with 
the provisions of article II and this article, by the law of the Contracting State 
in which protection is claimed. : 

The term of protection for works protected under this Convention shall 
not be less than the life of the author and 25 years after his death. 

However, any Contracting State which, on the effective date of this Conven- 
tion in that State, has limited this term for certain classes of works to a period 
computed from the first publication of the work, shall be entitled to maintain 
these exceptions and to extend them to other classes of works. For all these 
classes the term of protection shall not be less than 25 years from the date of 
first publication. 

Any Contracting State which, upon the effective date of this Convention in 
that State, does not compute the term of protection upon the basis of the life of 
the author, shall be entitled to compute the term of protection from the date of 
the first publication of the work or from its registration — to publication, as 
the case may be, provided the term of protection shall not be less than 25 years 
from the date of first publication or from its registration prior to publication, 
as the case may be. 

If the legislation of a Contracting State grants two or more successive terms 
of protection, the duration of the first term shall not be less than one of the 
minimum periods specified above. 

3. The provisions of paragraph 2 of this article shall not apply to photographic 
works or to works of applied art; provided, however, that the term of protec tion 
in those Contracting States which eet photographie werks, or works of 
applied art in so far as they are protected as artistic works, shall not be less than 
ten years for each of said classes of works. 

4. No Contracting State shall be obliged to grant protection to a work for a 
period longer than that fixed for the class of works to which the work in ques- 
tion belongs, in the case of unpublished works by the law of the Contracting 
State of which the author is a national, and in the case of published works by 
the law of the Contracting State in which the work has been first published, 

For the purposes of the application of the preceding provision, if the law of 
any Contracting State cae two or more successive terms of protection, the 
period of protection of that State shall be considered to be the aggregate of 
those terms. However, if a specified work is not protected by such State during 
the second or any subsequent term for any reason, the other Contracting States 
shall not be obliged to protect it during the second or anv s ibsequent term. 

5. For the purposes of the application of paragraph 4 of this article, the work 
of a national of a Contracting State, first published in a non-Contracting State 
shall be treated as though first published in the Contracting State of which 
the author is a national. 

6. For the purposes of the application of paragraph 4 of this article, in case 
of simultaneous publication in two or more Contracting States, the work shall 
be treated as though first published in the State which affords the shortest term; 
any work published in two or more Contracting States within thirty days of its 
first publication shall be considered as having been published simultaneously in 
said Contracting States. 








RTICLE \ 

1. Copvright shall include the exclusive right of the author to make, pi blish, 
and avthorize the making and publication of translations of works protected 
under this Convention. 

2. However, any Contracting State may, by its domes ic legi slation, restrict 
the right of translation of writings, but only subject to the following provisions: 


If, after the expiration of a period of seven years Sane the date of the first 
publication of a writing a translation of such writing has not been published 
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Publication’’, as used in this Convention, means the reproduction in tangible 
form and the general distribution to the publie of copies of a work from which 
it can be read or otherwise visually perceived. 


ARTICLE VII 


This Convention shall not apply to works or rights in works which, at the 
effective date of the Convention in a Contracting State where protection is claimed, 
are permanently in the public domain in the said Contracting State. 


ARTICLE VIII 


1. This Convention, which shall bear the date of September 6, 1952, shall be 
deposited with the Director-General of the United Nations Educational, Scientific 
and Cultural Organization and shall remain open for signature by all States 
for a period of 120 days after that date. It shall be subject to ratification or 
acceptance by the signatory States 

2. Any State which has not signed this Convention may accede thereto. 

3. Ratification, acceptance or accession shall be effected by the deposit of an 
instrument to that effect with the Director-General of the United Nations Educa- 
tional, Scientific and Cultural Organization. 


ARTICLE IX 


1. This Convention shall come into force three months after the deposit of 
twelve instruments of ratification, acceptance or accession, among which there 
shall be those of four States which are not members of the International Union 
for the Protection of Literary and Artistic Works. 

2. Subsequently, this Convention shall come into force in respect of each State 
three months after that State has deposited its instrument of ratification, accept- 
ance or accession. 
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1. Kaech State partv to this Convention undertakes to adopt it accordance 


with its Constitution, such measures as are necessary to e1 re the application 
of this Convention. 

2. It is understood, however. that at the time an instrument of ratification, 
acceptance or accession is deposited on behalf of anv State, such State must be in 
a position under its domestic law to give efiect to the t ms of this Convention, 

R1 XI 
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RTI KE XI 
The Intergovernmental Committee shall con a conteret for revision ofl 
this Convention whenever it deems necessary, or at the 1 est of at least ten 
Contracting States, or of a majority of tl Contracting Sta i there are less 


then twenty Contracting State 


Any Contracting State may, at the time of deposit of its instrument of ratifi- 
cation, acceptance or accession, or at any time thereafter, declare by notification 
addressed to the Director-General of the United Nations Educational, Scientific 
and Cultural Organization that this Convention shall apply to all or any of the 
countries or territories for the international relations of 
and this Convention shall thereupon apply to the countries or territories named 
in such notification after the expiration of the term of three months provided for 
in article IX In the absence of such notification, this Convention shall not 
apply to any such country or territory 


which it is responsible 


ARTICLE XIV 


1. Any Contracting State may denounce this Convention in its own name or 
on behalf of all or any of the countries or territories as to which a notification 
has been given under article XIII. The denunciation shall be made by notifica- 
tion addressed to the Director-General of the United Nations Educational Sci- 
entific and Cultural Organization 

2. Such denunciation shall operate only in respect of the State or of the country 
or territory on whose behalf it was made and shall not take effect until twelve 
months after the date of receipt of the notification 


ARTICLE XV 


A dispute between two or more Contracting States concerning the interpreta- 
tion or application of this Convention, not settled by negotiation, shall, unless 
the States concerned agree on some other method of settlement, be brought before 
the International Court of Justice for determination by it 
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ARTICLE XVI 


1, This Convention shall be established in English, French, and Spanish. The 


ee texts shall be signed and shall be equally authoritative. 
2. Official tests of this Convention shall be established in German, Italian, and 


Dane 
Oo IWUeSs¢ 


Any Contracting State or group of Contracting States shall be entitled to have 


+ hyy 


established | the Director-General of the United Nations Educational, Scientific 
and Cultural Organization other texts in the language of its choice by arrange- 
ment with the Director-General 

\ ich texts shall be annexed to the signed texts of this Convention 


ARTICLE XVII 


|. This convention shall not in any way affect the provisions of the Berne 
Convention for the Protection of Literary and Artistie Works or membership in 
the Union created bv that Convention 

2. In application of the foregoing paragraph, a Declaration has been annexed 
to the present article. This Declaration is an integral part of this Convention 
for t ates bound by the Berne Convention on January 1, 1951, or which have 





or may become bound to it at a later date, The signature of this Conventior 
by such States shall also constitute signature of the said Declaration, and rati- 
fication, acceptance or accession by such States shall include the Declaration as 
well as the Convention 

ARTICLE XVIII 


This Convention shall not abrogate multilateral or bilateral copyright conven- 
tions or arrangements that are or may be in effect exclusively between two or 
more American Republics In the event of any difference either between the 
provisions of such existing conventions or arrangements and the provisions of 
this Convention, or between the provisions of this Convention and those of any 
new convention or arrangement which may be formulated between two or more 
American Republies after this Convention comes into force, the convention or 
arrangement most recently formulated sball prevail between the parties thereto 
Rights in works aequired in any Contracting State under existing conventions 





or arrangements before the date this Convention comes into force in such State 
shall not be affected 
ARTICLE XIX 


! all not abrogate multilateral or bilateral conventions or 
arrangement in effect between two or more Contracting States In the event 
of any difference between the provisions of such existing conventions or arrange- 
ments and the provisions of this Convention, the provisions of this Convention 
shall prevail Riehts in works acquired in any Contracting State under existing 
conventions or errangements before the date on which this Convention comes 
into foree in such State shall not be affected Nothing in this article shall affect 
the provisions of article XVII and XVIII of this Convention. 


This Convention shs 





ARTICLE XX 


Reservations to this Convention shall not be permitted. 


ARTICLE XXI 


The Director-General of the United Nations Educational, Scientific and Cul- 
tural Organization shall send duly certified copies of this Convention to the States 
interested, to the Swiss Federal Council and to the Secretary-General of the 
United Nations for registration by him 


He shall also inform all interested States of the ratifications, acceptances and 
accessions which have been deposited, the date on which this Convention comes 
into foree, the notifications under Article XIII of this Convention, and denuncia- 


tio: nder Article XT\ 


APPENDIX DECLARATION RELATING TO ARTICLI XVII 


The States which are members of the International Union for the Protection 
of Literary and Artistic Works, and which are signatories to the Universal 
Co I it Convention 





THE UNIVERSAL COPYRIGHT CONVENTION OF 1952 95 


Desiring to reinforce their mutual relations on the basis of the said Union and 
to avoid any conflict which might result from the coexistence of the Convention 
of Berne and the Universal Convention, 

Have, by common agreement, accepted the terms of the following declaration: 

a) Works which, according to the Berne Convention, have as their coun- 
try of origin a country which has withdrawn from the International Union 
created by the said Convention, after January 1, 1951, shall not be proteeted 
bv the Universal Copvright Convention in the countries of the Berne Union; 

b) The Universal Copyright Convention shall not be applicable to the rela- 
tionships among countries of the Berne Union insofar as it relates to the 
protection of works having as their country of crigin, within the meaning 
of the Berne Convention, a country of the International | nion created by 
the said Convention 


RESOLUTION CONCERNING ARTICLE XI 


The Intergovernmental Copyright Conference 


Having considered the problems relating to the Intergovernmental Com- 
mittee provided for in Article XI of the Universal Copyright Convention 


resolves 


1. The first members of the Committee shall be representatives of the fol- 
lowing twelve States, each of those States designating one representative and 
an alternate: Argentina, Brazil, France, Germany, India, Italy, Japan, 
Mexico, Spain, Switzerland, United Kingdom, and United States of America. 

2. The Committee shall be constituted as soon as the Convention comes 
into force in accordance with article XI of this Convention; 

3. The Committee shall elect its Chairman and one Vice-Chairman. It 
shall establish its rules of procedure having regard to the following principles: 

a) the normal duration of the term of office of the representative shall 
be six years; with one-third retiring every two years; 

b) before the expiration of the term of office of any members, the Com- 
mittee shall decide which State shall cease to be represented on it and 
which States shall be called upon to designate representatives; the repre- 
sentatives of those States which have not ratified, accepted or acceded 
shall be the first to retire; 

c) the different parts of the world shall be fairly represented; 


and ¢ rpress the wish 


that the United Nations Educational, Scientific, and Cultural Organization 
provide its Secretariat. 


In faith whereof the undersigned, having deposited their respective full powers, 
have signed this Convention. 


Done at Geneva, this sixth day of September, 1952 in a single copy. 


[Signatures omitted. ] 


Protocout 1 ANNEXED TO THE UNIVERSAL CoPYyRIGHT CONVENTION CONCERNING 
THE APPLICATION OF THAT CONVENTION TO THE WORKS OF STATELESS PERSONS 
AND REFUGEES 


The States parties hereto, being also parties to the Universal Copyright Con- 
vention (hereinafter referred to as the “Convention’’) have accepted the follow- 
ing provisions: 

1. Stateless persons and refugees who have their habitual residence in a State 
party to this Protocol shall, for the purposes of the Convention, be assimilated to 
the nationals of that State. 

2. (a) This Protocol shall be signed and shall be subject to ratification or ac- 
ceptance, or may be acceded to, as if the provisions of article VIII of the Con- 
vention applied hereto. 

b) This Protocol shall enter into force in respect of each State, on the date 
of deposit of the instrument of ratification, acceptance or accession of the State 
concerned or on the date of entry into force of the Convention with respect to 
such State, whichever is the later. 


In faith whereof the undersigned, being duly authorised thereto, have signed 
this Protocol. 
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b) This Protocol shall enter into force on the date of deposit of not less than 
four instruments of ratification or acceptance or accession. The Director- 
General shall inform all interested States of this date. Instruments deposited 
after such date shall take effect on the date of their deposit 

In faith whereof the undersigned, being duly authorized thereto, have signed 
this Protocol, 








Done at Geneva, the sixth day of September, 1952, in the h, French and 
the Spanish languages, the three texts being equally authoritative, in a single 
copy which shall be annexed to the original copy of the Convention The 
Director-General shall send certified copies to the signatory tes to the Swiss 
Federal Council, and to the Secretary-General of United Nations for registration, 


[Signatures omitted 





